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Asset management
BRIEFING:

Brexit

The UK referendum of 23 June and resulting vote to leave 
the EU will have historic implications for both the UK and 
the EU as a whole. In this article we explore issues for  
alternative fund managers doing business in Europe. 

At this stage it is difficult to be definitive, because while 
the vote to leave was decisive, the nature of the UK’s future 
relationship with the EU remains to be determined (and 
negotiated).

The least disruptive option for Brexit would be for the 
UK to retain its membership of the European Economic 
Area (EEA) – the so-called “Norwegian model”. Although 
no longer a member of the EU, as an EEA member, the UK 
would continue to benefit from access to the EU’s single 
market. UK-authorised firms would continue to qualify 
for a ‘passport’ – a feature of most EU financial services 
legislation that generally allows a firm authorised in one 
member state to provide services across the EU, either on a 
cross-border basis or by establishing local branches. 

However, EEA membership would mean compliance with 
EU rules and free-movement requirements, and a continuing 
obligation to contribute to EU finances – all while having 
lost the seat at the EU rule-making table. This must be a 
relatively unlikely outcome, given the rhetoric that imbued 
the referendum campaign.

Other Brexit options, including the so-called ‘Swiss 
model’, would involve a complete withdrawal from the EEA. 
Brexit advocates argue that the UK would then be free 
to write its own laws and benefit from a negotiated trade 
relationship with the EU. Proponents have argued that this 
will provide the UK with an opportunity to become a more 
attractive place to do business. 

Losing the passport
While this is at least superficially appealing, one must 
consider the cost of losing the passport for UK firms, or 
UK subsidiaries of global businesses, looking to deal with 
investors in the EU.

It seems politically unlikely that the UK would be able to 
negotiate unique passporting rights under EU financial 
services directives. Generally, these banking, investment 
services and insurance directives do not contemplate provid-
ing passports for non-EEA members or ‘third countries’.

While the forthcoming Second Markets in Financial 
Instruments Directive (MiFID 2) has detailed provisions on 

access for so-called third countries, these do not amount to 
a passport. 

Fortunately for alternative fund managers, the key Euro-
pean directive that governs their market (the AIFMD) does 
contemplate providing a passport for managers in third 
countries that can demonstrate equivalence. 

The UK would presumably not qualify for such a third- 
country passport until it was outside the EU. However,  
following Brexit, the UK should be able to demonstrate 
equivalence to the European Securities and Markets 
Authority, provided the UK retains existing AIFMD imple-
menting legislation. UK alternative fund managers operating 
in Europe may therefore find their compliance obligations 
materially unchanged.

The dual track approach
Alternatively, the UK might use the opportunity to adopt a 
‘dual track’ approach, similar to that taken by the Channel 
Islands, under which funds seeking access to a third-country 
passport are subject to AIFMD-equivalent regulation, while 
funds seeking only domestic or international (non-EU) 
access are subject to a lighter-touch regime. 

However, there are some open questions about the ability 
of managers operating under the third-country passport to 
undertake deals in the EU, since such transactions would 
be outside the scope of the passport and potentially subject 
to a different directive (MiFID), which would need to be 
addressed.

In conclusion, whichever form the UK’s future relation-
ship with the EU takes, it seems that third-country passport-
ing provisions in the AIFMD may take some of the sting 
out of Brexit for UK alternative fund managers operating in 
Europe – a slightly ironic outcome given the unpopularity of 
AIFMD in certain circles within the industry.
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